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Perhaps because it is so unrestricted, 
few powers a president can exercise have 
proved to be as controversial as granting 
pardons. 

From Andrew Johnson’s pardons of 
Confederate soldiers to Gerald R. Ford’s 
pardon of Richard M. Nixon, grants of 
clemency often have divided the nation, 
creating political firestorms that can 
linger long after a president leaves of- 
fice. 

Congress, prosecutors and even some 
of those pardoned have attempted to re- 
strict the power, but the courts have de- 
clared that a president’s power to grant 
pardons cannot be restricted. Indeed, the 
courts have upheld a president’s power to 
impose restrictions on those pardoned. 



Yesterday, as he granted clemency to 
former defense secretary, Casper W. 
Weinberger and five others for their ac- 
tions in the Iran-contra scandal. President 
Bush looked to the past. He recalled four 
presidents who had used pardons at the 
end of wars to end divisiveness and sug- 
gested that his pardons, coming at the end 
of the Cold War, were part of “this healing 
tradition.” 

Bush said the pardons he was issuing 
dated back to James Madison, the fifth 
president, who granted clemency to pi- 
rates who preyed on U.S. shipping during 
the War of 1812. He also cited in his 
“grant of executive clemency,” the for- 
giveness that Johnson offered to Southern 
rebels after the Civil War and Harry S. 
Truman’s and Jimmy Carter’s pardons to 
draft evaders during World War II and the 
Vietnam War. 

The Bush statement did not mention 
what most presidential scholars consider 



to be the most controversial pardon of all, 
Ford’s Sept. 8, 1974, pardon of his pre- 
decessor, Nixon. That pardon came early 
in Ford’s presidency and contributed to 
his defeat two years later. , 

Perhaps as divisive were Andrew John- 
son’s post-war pardons, which Congress 
sought to undermine with a series of laws 
placing restrictions on the pardoned 
Southerners. 

In the most celebrated challenge to 
those laws, the Supreme Court sided with 
the president’s power to pardon. “This 
power of the president is not subject to 
legislative control,” the majority declared 
in a 1867 case involving a former Confed- 
erate legislator. , 

A lawyer, Augustus Garland, was 
blocked from practicing in the federal 
courts by a law that prohibited any person 
who had participated in an insurrection. 
The court held the law unconstitutional 
because it violated the president’s power 
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to pardon. Garland later became attorney 
general under President Grover Cleve- 
land. 

“Congress can neither limit the effect of 
his pardon, nor exclude from its exercise 
any class of offenders. The benign prerog- 
ative of mercy reposed in him cannot be 
fettered by any legislative restrictions,” 
the court said. 

The power, contained in Article II, Sec- 
tion 2, prohibits a president only from 
blocking an impeachment proceeding. 
Courts have declared it may be imposed 
before a trial, in the midst of a trial or af- 
terwards, and it can be imposed over the 
objection of an individual. 

The power does not allow a president to 
pardon an individual for a state crime, but 
it does allow pardons with conditions. 

Nixon, for example, issued a Dec. 23, 
1971, pardon of former Teamster union 
president James R. Hoffa with a provisio 
that the labor leader not return to union 



activities until his prison sentence ex- 
pired. Hoffa went to court to remove the 
restriction but failed. 

Similarity, the courts upheld Dwight D. 
Eisenhower’s decision to commute a death 
sentence imposed by a military court to 
life imprisonment without any provision 
for parole. 

The Founding Fathers’ decision to give 
the president such broad authority, si- 
miliar to power accorded monarchs, was 
surprising. But constitutional scholars 
note that in the early, unstable days of the 
Republic, Alexander Hamilton had 
mounted a case for the pardoning power, 
citing the ability of a “chief magistrate” to 
use the power to quickly put down a re- 
bellion. 

Faced with the Whiskey Rebellion in 
western Pennsylvania in 1792, George 
Washington finally quashed rebels who 
would not pay taxes on their liquor by of- 
fering them full pardons. 




